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~ CONTROL BOARD; and STATE OF CALIFORNIA, .

) - CALIFORNIA-AMERICAN WATER COMPANY (CAL-AM)

E WATER MANAGEMENT DISTRICT; and DOES 1-300, .

CALIFORNIA ENVIRONMENTAL LAW PROJECT
LAURENS H. SILVER, Esq. #55339

302 Sycamore Street, Mill Valley CA 9494] o |
Tel: (415) 383-5688 Fx: (415) 383-7532. o SHERR! L. Pcnrnsrm
KELLY L. DRUMM, Esq. #172767 | -
1168 Dolores Street, San Francisco, CA 94110
Tel: (415) 826-9218  Fx: (415) 826-9421

. Attorneys for Petinoners

IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA
' COUNTY OF MONTEREY -

SIERRA CLUB INC a California Non-pr ofit C01p01 at1on

~ CARMEL RIVER STEELHEAD ASSOCIATION, 2 . No. 105610
* California Non-profit C01p01at10n and CALIFORNIA o - SECOND - |
' SPORTFISHING. PROTECTION ALLIANCE aCahforma -' AMENDED
N on-pr. ofit C01p01 ation; ' PET.I."TION FOR
. o Petitioncrs,- . . WRI’T OF
v. : MANDATE o
TR S S e (CCP §§ 1094.5,
- STATE OF CALIFORNIA WATER RESOURCES". - i

©1086)

: 'Respondents, L

an Investor-Owned Public Utility; MONTEREY PENINSULA

Real Parties in Interest,

CLE RK OF THE»SUPERIOH COURT
DEPUTY '
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INTRODUCTION R

Pet1t1onc1s bring this action 1.equest1ntr this Court to issue a pex emptOIy writ of mandate
setting aside certain pomons of Order No WR 95 10,7 uly 6, 1995, and Decmon No. 1632
(relating to Apphcauon 27614 and Permit 71308), as will be more fully set forth in their Petmoﬁ |
below. o

STATEMENT OF FACTS .

1. Order No. WR 95 10 adjudicates complaints filed agalnst the Callfomla Amenca.n

War Company (CaI~Am) by pcntmnels Smna CIub and Carmel River Steelhead Assomauon Cal_—

Am cunently leGl‘tS water from the Camlel River and supphes the water, pumzmly f01 use

, out31de of the watershed to users-on the Monterey Peninsula. The complmnts alleged that Ca_l Am

1) does not have the legal right to dw_ert water from wells in Carmel Valley; 2) dn_rersmns are .

N adversely affecting the public trust 1'esou1'ceé with the Cérmcl Rivcr; and, 3) diﬁersions f1'01ﬁ San

Clemente Dam are not a leasonabie method of d1ve151on In Oldel No “WR 95- 10 the State of
Cahfomla Watel Resomces Connol Board ("BO&Id") detemuned that Cal- Am 1) does not have

legal nght for about 10 730 acre-feet (af) annually wluch it curr ently d1ve1 ts f10m the Calmel

~ River; and 2)-diversions ale havmg an advelsc affcc:t on the pubhc uusuesoulces of the Carmel
- River.. The Board 1mposcd cenam 1equuements on Cal Am that petmonels beheve are madcquate o

“to plotect msneam uses and pubhc trust reSOmces of thc Carmel River.

2. The Monteley Peninsula Watcl Managcment District ("Dlsmct“) ploposes o

7 constmct the New Los Padl es Reservou Pm]cct ( pleCCt") on the Carmel Rlvel about 5 miles
: south of Monterey.: Thc pr O]CCt would be constr ucted t0 dlve1t up to 24, 000 afa to stmage and to

_duecﬂy dlvelt 3 OOO afa for use, with a maximum annual combmed dwe] sion by storage and dnect"'

diversion of 29,000 afa Unde1 decision No. 1632, Wthh approvcs storage in the New Los

, Padles Resewou and diversions ﬁom that Resewou madequate pomons of thc water leE:l‘th to

storage would be dcdlcated_ to the public trust resources and instream uses of the Can_nel River.
Water will be released from the 1‘eselifoi1"fdr:'1) rediversions downstream at existing San-

Clemenie Darn; 2) recharge of the Carrhel Valley aquifer and subsequent rediversions via wells; -
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“and 3) instream flows. Water will be used for municipal purposes within District boundaries and

‘ may‘ be used outside of the District boundaries, within water systems with emergency interties to

the Cal-Am water system. Water will also be used for irri gation and fish and wildlife enhancement
pUrposes.
3. The Carmel River drains a 255 sQuaIe—tnﬂe watershed tributary to the Pacific

Ocean. Its headwaters originate in the Santa Lucia Mountains at 4,500- S,OOO—foot elevations,

.descend and merge and discharge into'the C_a_nnel Bay at a location that is about 5 miles south of

the City of Monterey. Precipitation, which occurs primarily between November and April,
generates perennial surface streamflow in the upper watershed. Runoff in the lower reaches, in

recent yéafs, is typically present only from December to July. .

About 80 p'ercent'of annual pt‘ecipitaﬁoll occurs from January through April. M_ean annual " _

'precipitation over the drainage basin ranges from 14 to 40 inches per year and avera'gcs about 17 -

inches per year at_Carmel 'Valley. Drainage basin ranoff occnts via the Carmel River. Camlel 3

. River flows are in a well—defined ch'annel that t'angés from 20 to 150 feet in thc‘lowet .15. milés of : ‘,’ _

4_ the river. As ﬂows decline each yeaJ & narural sandbau forms at thc mouth of the river, Cl@&tll’lg a

_ laaoon whtch has no access to the ocean Lll'ltll fall and wmtel 1a1ns ploduce ﬂows SLIfflClellt to. - :
llemove the bar. At times, howevet the sandbar is bteached by mechantcal means

Upstlcam dcnse npar.lan vegetauon pl ov1des shade fo1 tempelatule 1egulat10n and sueam

pools are abundant along a bedrock canyon floor that has locahzed accumulatlons of bouldel S, .

cobbles and glavel The alluvial deposns downsneam compnse a gloundwatel basm Wthh _'
undetltes the river ﬂows n the Carmel Valley portlon of the watelshed Local gtoundwatet 1evcls )

within the aquifer aro 1n_ﬂuenced by pumplng or productto_n at supply wells, evapotransplra_tlon .by o

riparian vegetation, seasonal river flow infiltration and subsurface inflow and outflow. During the

dry season, pumpin g of wells has caused significant declines in the groundwater levels. Carmel

River surface flow decreases due to purnpage—hldttced infiltration recharges to the seasonally -

depleted groundwater basin. During normal water years, swface flow in the lower Carmel Valley
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. becomes discontinuous or non-existent. Downstream from River Mile 3.2, there was no river

runoff between April 1987 arid March 1991,

4. The pi'imat_y source of water supply for Cal-Am CLlstc1nc1‘s .is'21 wells situated on |
the lower Cannel;Rj.ver.- These wells aupply about 69 percent of the \aatcr needs of Cal-Am
customéré. le baiancc of the Watcr delivered to Cal-Am customers 1s supplied froni 1 San' :

Clcmcnte a_nd Los Padres 1esewous in the upper reaches of the Canncl Rlvel and 2) pumped

- gloundwatcl in the City of Seas1de

5. . Cal Ams d1ve131ons have had substanual adve1 se effects on the instream benefxmal
uses of the Carmel R1vc1 Such effects 1ncludc thc loss of 1'1par1an hab1tat in the iowcl river and the
near extinetion of thc Carmc] River steelhead run.

6. Thc Calmcl R1vc1 SUppoIts populanons of at 1east ten 1651dcnt flcshwatcl dnd

. anachomous fish spec1es Of these ﬂshcs the stcelhcad (Oli‘(hi hvbchus rnvkzss) has becn L
~ considered the most 1mp01tant Adult stecihead llve n thc ocean and mlgl ate into the uppel 1eaches | '
of thc Carmcl Riverto spawn Mlglatlon may bcgm in thc fall aftel thc fn st ma101 storms. have 7
_ 1uptmed thc sandbal n the 1agoon a,ud cstabhshcd suff1c1ent ﬂow 1n thc lowcl 11ve1 to aHow
upsneam passage Typlcally, n eaﬂy J anualy thc adults spawn and some rmg1 atc back to thc
T ocean. Aftel apploxlmatcly tlucc 0 mght wceks of mcubatlon dcpenchng on waten tempmatme

' thc cggs hatch and fr y soon emerge from the glavels Thcsc f1y contmuc dcvclopmcnt in thc river - -

until the fall. By fall somc fly will have developed into Juvemles and will begin to move
downstream. Thcy remain in the lowcl 1cachcs of the 11vc1 and thc lagoon adaptmg to b1acklsh
water Lllltll late spring. In late splmg, as high river ﬂows are Leccdm they mi_gl ate out mtc th_c '
Pacific Ocean. Most Juvemlcs r\emam in the Tiver systcms for one or .twc.additionall years before ..
migrating to the ocean, hence juvenile fish may be fotm.d in the 1'iv‘e1-' ﬁhroughbut thc_cnti_fé year. - |
The critical dry years of 1976-1977, the 198?—1.992 drought, and diversions byVCal-Am ‘
from its wells havc combined to 1'cducc water available to. steelhead ahd have also 1'chiced thc '
steclhead populatmn to remnant levels. Only one fish was recorded in 1991 and 15 f1sh in 1992.

Past reviews of Carmcl River cnvnonmcntal p1oblcms have identified ﬂow 1cduct10n and habltat '.
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alteration as majer fact01s associated w1th steelhead decline. The Carmel River steelhead 1un may '

have been prior to heavy fIShlI’lE in the last half of the 19 century, 12, 000 flsh annually

PARTIES -
7. The Sierra Club is a non-profit c01pe1'ati_on doing businese in and organized under.
the laws of _C_alifornia. It principal purpose is to promo'vte envirenmental awareness and to protect
wﬂd and scenic areas. Its Ven'ta.n'a Chapte.rl has hundreds of members in Mlonter.ey:Copnty,’ as weli

as members throughout California who have used the Carmel River and its environs for a variety

of 1'ecreational ‘educationaL and consewation purposes and who would be injured in these interests - -

if 1 lnstleam uses in the River ale not adequately pr oteeted

8 The Carmel Rlvel Steelhead Assocmtmn ("CRSA") is'a Cahfouna non- p1 oflt

' corpmauon with a p11nc1pal purpose of p1 otectmg the steelhead 1un in the Carmel Rlvel and
p1omonng the PIGSGI'VEH‘JOH and p10tect10n of mstleam uses n the Rwei Its membe1s use the
Carmel Rlvel ancl 1ts environs for 1e01eanona1 educatlonal and consewatlon purposes and w111 be '

- injuredi m then mterests if the 1nst1eam uses in the Rlvel are not adequately plotected

_9. _' The Cahfoana Sportaﬁslunur P1 OtBCthD AIhance ("Cal Spa”) i isa non—p1 of1t

7 corpomtlon or Eamzed and existing under the laws of thforma w1th its pr m(:1pa1 place of

- business in Sa01 amento and Plumas Counues Cal Spa 8 membels consist of membels of the -

pubhc who m addltlon to bemg 11censed sp011:fishmg anglels plomote the p1ese1vat10n and

enhancement of Califoria’s pubhc trust fishery 1‘esopr_ces. Cal—‘Spa s_members_resxde in the

© vicinity of the Cafmé:i River. The qua]ify of the Carmel River directly‘affects the health, eCoﬁemie,

- recreational, esthetic, seientific, and conservation interests of its members. Respondents' failure to

enforce the laws that protect instream beneficial uses in the river adversely affect these interests and
the procedural interests of Cal-Spa’s members of having state agencies adhere to the requirements

of all applicable laws that protect instream uses.
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10. Respondent State of California Water Resources Control Board ("Board") is

_responsible for administration of the water resources of the state. These responsibilities include the-

combined water rights, water poliution, and water quality functions of the state government.”
Water Code §174. Specific responsibilities include the issuance of permits for the diversion and
storage of water. The Board is located in Sacramento, California.

. 11. . The Monterey Peninsula Water -Manacrement District ("District") v'vas'fomled by

leg1slat1ve enactment in 1978. The Dlstuct 15 1esponslble f01 regional water supply planmng within

a 170 squale—mlle area COI‘ISISUDO’ pnmanly of the Monteley Penmsula and the Carmel Valley The

Dtstuct does not cunently operate any water supply faCIhT_lCS Instead, it relies upon local water

' supply utlhttes or pnvate parties to opetate the reservoirs, sulface diversion Wo1ks and wells

p1ese11tly used to supply wate1 within its- boundanes -’

12. Cal Am s an 11west01 owned public utlllty 7 11ch pr oduces appl oxnnately 82

'percent of the total water supply used within the D1str1ct.s bo.undaries Cal-Am obtams its water by

%tmacre in San Clemente and Los Padtes Reservous on the Carmel River, by d1ve1 sion f10m wells '

located in the Calmel R1ve1 alluvmm and also fmm wells located n the Sea51de g;toundwater |

- aquifer.”

12 Does I thlough 300 are p10testants and othe1 pa_t‘thlpants m the appllcanon hearmg R '

and in the order plOCCCdlIlUS whose 1dent1ttes at tlus ume are not completely known to petltlonets

- but who w111 be hottfled of the pendency of this acti on aftel the filing of the Peutton :

13. - On J uly 27, 1987 pet1t1one1 CRS A ﬂled a complamt allecrmg that 111te1 aha Cal- -

Am's diversions of water from the underﬂow of the Carmel R1ve1' are unauthortzed and are .

destroying the public trust resources of the river, 1nclud1ng steelhead Asa posmble solutlon
CRSA lecommended rescue and rearing in ponds of the fish stranded by the unauthorl zed
d1ve1‘st01ls, m‘tgatlon of .1‘1par1an vegetation affected by the unauthorized diversions, and 1elease of :
more water from San ClementeDam for re—diversiontlu'ough wells downstream.

14. On March 5, 199.1‘, the Sier‘ta‘Club filecl a eomplaint alleging, inter alia, tha_t 1) Cal-

Am's diversions of water from the subsurface flow of the Carmel River are unauthorized; and, 2)
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'ended The Board also ordered Cal-Am to adopt consewatlon measures that would have the goal

Cal-Am's diversion from San Clemeﬁte Resewoir duﬁng low-flow periods is an unreasonabie
1ﬁethod of diversien The Sierra Club's el‘oposed solution included the following: 1) Cai—Afn |
should apply f01 appr opnatwe water ughts from the BoaJd 2) Cal Am should be 1equned o pay
for development and 1mplementat10n ofa ploglam to 1est01e pubhc frust resources affected by their

dlvelslons, and, 3) Cal-Am should-be required to cease all diversions at San Clemente Reservoir

* during periods of low flow 4nd allow the water to flow down'stream; in the Carmel River for the

collection at downstream wells, instead of diverting water from t)he river at San Clemente Dam.

15.° Petitioners each filed Profests to Applicatien 27614'(47 cfs by direct diversion;

24,000 afa by stor age in New Los Padres Resewou appheant Monteley Pemnsula Water -

Management Dlslnct) Petltlonels plotests ob]ected to the apphcatlon on a va.uety of grounds,

: 1nclud1ng, fallure to p1 otect pubhc trust resour ces if the apphcauon were glanted wuhout

enfoweable substanual 1nst1eam ﬂow quuuements below the dam undel all condmons 111cludmg

dry-years.

16. On July 6 1995 the Board 1ssued Decmon No 1632 glantmg the DLsmct $

apphcahon f01 dwel sion and StOI&Uc of watel The Boald ar anted 11011ts to dlvelt and: st01e 24 OOO

~afa, not to exceed a combmed total of 29 000 afa subfect to certam condmons Whlch mcluded
. minimum 1nst1eam ﬂow 1eq1111ements valymc aecmdmg to hydlologw yem type seasot. and
1ese1"v0u st01a6e COHdlthllS ‘These ﬂow 1equ11ements are found at Tables A and B, pp 105 107 :

| of Deelslon 1632

' 17. ‘ On July 6, 1995, the Board 1ssued OldeI Ne WR 95 10 WhICh detelmmed inter

alia, that Cal Am is dwertmfI 10, 730 afa fr om the Carmel R1ve1 in 1ts underﬂow w1thout any valld >

basis. The BO&Id also determmed that Cal-Am d1ve1 smns are havmg an ddVCl se effect on tl
riparian comdor,along the river below San Clernente Dam, wildlife which depend on mstremn '
flows and riparian habitat, and steelhead which spawn in the river. The Board ordered Cal-Am to -

cease and desist from diverting any water in excess of 14 106 afa, until unlawful diversions are

of achlevmg 15% cons_ervauon in the 1996 water year aﬂd 20% conservation in othe1 yeau 5. The
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Board, howe\?erl, allowed Cal-Am to produce water from the Seaside aquifer wells for future
growth and did notl'equii'e Seaside aqui'fer. water to be used solely to reduce existiug demandson - - '
the Carmel River. S.ien‘.a Club and the-CRSA were complainants in this proceedina
18. PCtlthl‘lClS filed Petmons for Reconsideration of De01s1ou No. 1632 and of Olde1
WR 95- 10 within the appllcable time frame. |
19..  The Board ok o actions on the Petitions for Recorisideration within the 90 day

period allowed uhder Water Code Section 1397. The Petitions for Re001lside1"ati011_ were therefore

= cons1de1ed demed by opel at10n of law on or about October 6, 1995.

20." Petitioners are beneflcmlly mte1ested in the sub]ect matter of thls acuon and w1ll be

 adversely affected by the failure of the Board to 1mpose enforceable, adequate instream ﬂow

) 1cqu11ements below the New Los Padres Dam suff1c1ent to insure p1otect10u of i 111st1eam uses and y

trust resources belonqmg to the people to Callfouua Petmonels are also b1 mgmg this action as

pnvate attorney genel als to protect pubhc trust uses and to enfmce the laws of Cahfomla enacted to

‘preserve, euhance and protect lnstream uses

21. - Penuonms have exhausted apphcable admmlsu ative 1emedles
22 Pctluonels have served the Attomcy Geneial w1th a copy of tlus pennon by sendmg

hlm a copy th1s 31d day of November, 1995 by ccluﬁcd fu st class mail.. Pet1t10ne1s by lette1 dated

_Novembc1 16, 1995, have 1equested the Board to plepale ‘the admuusuatwe 1ec01d

FIRST CAUSE OF ACTION
(Order No. WR. 95 10, Condltlon 6) .

23. Pet1t10ne1s SlCl'ia Club and CRSA 1e1eby ulco1'p01ate by 1efe1ence Palagl aphs l
through 22 of this Petltlon ‘ |
| 24; Inits complamt the S1ena Club alleged that the Cannel Valley Vlllage area could bc' -
supplied Wlth water ﬁo_m Cal—Am wells dlownsu eam from the Naﬂows and 1equested.the Board to |
order Cal-Am to show cause why diversions. from San Clemente Dam durlng periods of low flow

should not be enjoined.
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25, | _Condition 6 of the Order requires Cal-Am to study the fe.asibility benefits and (':ost;s
of SUpplyillg water to Carmel Valley Village Filter Plant from "its nearby wells downstream of the
plant." | | | S -

26.  Cal-Am's continued divei's_ions_allow.ed under the order constitute an unreasonable
method of diversion ancl prevent lwatels’ of the state from being put to be_néficial use to the lellosf .‘
extent of which they aro capalale in violation _of Article 10, Section 2 of the Constitution. _

27.  The Board breached its duty Lulcle_r the Public Trust and under Article 10, Sootion 2 | ..
of the Constitution, as v)ell as Water Code §§ 12143, 1243.\5, 1 25.5; _1257, and l258, in _fai_ling,'
once it had made a detelrninathIl, that Cal—Am had beeo illegally divertlng.wal:ér lfrom the Carmel' .‘

River and that Cal-Am's diversions were harming the public trust resources and instream uses, in

.failin'g to 1'equire as a c:ondil:ion of continucd diversion, a full imestlgat1011 as to whether Ca_l—A'm

, ‘can supply watel to 1ts CLlStOI‘ﬂGlS in a manner that will maximize beneflclal uses, tlnough keapmg

as much Watel as p0331ble in the River, as fa1 downstwam as p0331ble f01 f1she1y and riparian
us_es.

- 28, The Boald abused its dlscwtlon whou 1t fa1led to 1equne study of how the watel of

- the Rlve1 could be used ina manncl that will avcnd or mlmmlze harm to othe1 beneflclal uses

29 The Boald lacked substanual ev1dence in supp01t of 1ts demsmn to 1equue only a e

study of wells near the fitter plant in cll‘ltlLlp&thll of its conmdelatwn of maxmuzmg beneﬁmal use .

: of the Rwer $ waters.-

' SECOND CAUSE OF ACTION
(Order No. WR 95- 10, Condltlon 4)

| 30. Peutlonels Sierra Club and CRSA heIeby 1nc01po1ate by 1efelence Peuagmphs 1

—thIOngh 22 of tlus Petition.

: 3 1. Condltlon 4 of the Order allows Cal-Am to use yield flOl‘I’l its Seamde aqquel o
service new development in addition to existing connections.

32.  Inallowing yield from the Seaside aquifer to be used for future devélopment, the." '

. Board breached its duty under the Public Trust and under Article 10, Section 2 of the Constitution, -
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- as well as Water Code §§ 1243, 1243.5, 1255, 1257, and 1258 in that allowing such yield to be -

ﬁsed for future development does n.ot.ease the burden on the River from Cal-Am diversion,
breachesthe public trust, and fails to maxirnize the beneﬁcial uses of Qater. |

33. - The Board abuse its discretion when it authorizec:iruse of the Scaside aquifer for
future development. - |

34, The Board's decision to allow use of the Seaside aquifer for future uses is not

. supported by substantial ev1dence

THIRD CAUSE OF ACTION
~ {Order No. WR 95-10, Condmon 3)

35. Petltlonels Sierra Club ancl CRSA hereby 1nco1po1ate by 1efelence Par agr aphs 1

: tthLl gh 22 of this Petmon

36.  Condition 3 of the: Oidel meoses a conservauon program on the water puweym

_that 18 unenfmceable The Condmon estabhshes a. goal of conservatlon nota 1equuement '

37. In a]lowmg Cal-Amto con_tmue ;ts .dlvel‘slons w1thout reqmnng a meaningful,

_ eﬁforceabie' ‘binding water conSeWati()n c'ornmitment the Board breached its duty under the: Public -

. Tlust Article 10 Sectlon 2 of the COHStltuthD as well as Watel Code §§ 1243 1243 5 1255

_-38. The Boaid abused its discr: etion when 1t lequuecl a conservatlon p10°'131‘1‘1 that does |

not 1equ11e a ccrtam quanuﬁable 1educt1on m. COHSumptlve use.

39. ; The Boa_td ) dec131on to allow Cal Am to contmue mvemng w1thout an’ enfmceablc, '

bmdmg consewatlon p1 og1am lacks support by substant1al ev1dence in the ICCOId

" FOURTH CAUSE OF ACTION
(Decns:on No 1632, COII(llthI‘l 28)

40. Pet1t1onels he1cby 111001p01ate by 1cfclencc Par: aglaphs 1 thr ough 22 of this
Petition. | |
41. Condition 28 of Decision 1632 impeses minimum ﬂow 1equuemcnts that in chy

yeals will fail to keep fish in satlsfacto.w condition downsmam in violation of the Public TluSt

10
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,Flsh and Game Code § 5937, Amcle 10 Secmon 2 of the Constitution, as well as Water Code §§

1243 1243.5, 1255 1257, and 1258
42, Thme 1s no substanual ewdence in the record in suppon of the instream flows
mandated. by the Boaud | _ .
43, Theflows required to bé kept iﬁ the River will bé_ fecaptm'éd and divcﬁted by

existing downstream appropriators to the dewriment of the River's ﬁshery resources, in violation of

the Pubhc TILISt F1sh and Game Code § 5937 A1 ficle 10 Sectxon 2 of the Consntutlon as well as

Watel Code §§ 1243, 1243. 5 1255 1257, and 1258,
44. Because the opel ations modehng is flawed, the Board's decision will, during

extremely dry penod result in less than 5, CFS ﬂows- in the 1'1ver in v101at10n of the Public Trust

Fish and Game Code § 5937, Article 10, Secnon 2 of the Consumtlon as Weli as Watel Codc §8 o

- 1243 12435, 1255 1257 and 1258

45. In detenmmn g the minimum flow 1equuement the Boald dld not determine the

- .amount of water. necessaly to sansfy pubhc tlust nsés in a manner that ensmecl that public. t1ust o
_ uses would be pmtected Pubhc trust uses were consmimed only aftcl it was determmed that thele -
. owas unapplopnated watel 111 ‘the system and I:Leated in the f1amcw01k of mltlgatton 1equnements
‘The manner in Whlch the Boald detem’nncd the amount of watel to be kept in the st eam f01
-downsueam uses v1olated the Pubhc Tlust Amc}e 10 Secuon 2 of the Consutuuon as well as "

: Water Code §§ 1243 1243 3, 1255 1’757 and 1258

FIFTH CAUSE OF ACTION g
(Dec1snon No. 1632)

46. Petltlonels heleby 111c01p01ate by 1efelence Palaglaphs 1 thlough 22 of thls .

~ Petition. -

47, The Board failed to require the District, as a condition of its permit, to enforce

mandatory reductions in consumptive use when flows meeting the requirements of Fish & Game

' 'Code§ 5937 are not prov-ided. '

11
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48.  This failure to condition the permit to enforce mandatory reductions in consumptive

use violated the Pubhc Trust, Altlcle 10, Secmon 2 of the COHSUtLIt]OH Fish & Game Code § 5937

as well as Wate1 Code 881243, 1243.5, 1255 1257, and 1258

SIXTH CAUSE OF ACTION
' {(Decision No. 1632)

_749. . | Petitioners he1cby mcorp01atc by reference Palaglaphs 1 thr ough 22 of tlus
Petition. |
50. | The Board determined that there is uﬁappropriated‘watér available for apﬁi"olpriatio-n
from November 1 of each'y'éar tolJ{ une 30 of the following yéér. |

51.  This conclusion was based upon flawed hydrological analysis and improper -

: -a-pplicaﬁon'of statistical tcchniques_ and '_Lherefore 1§ unsupported by substantial evidence in the

~record.

PRAYER FOR RELIEF

Peuuonels S1cr1a Club and CRSA hereby 1equest thls COUlt to 01del the followmg 1ehef ,

- w1th TeSpect to O1de1 WR 95 10 ' _ R
U ‘.'1. : That the Boald upon lemand should 1econslde1 Condmon 6 in hght of the. : .

.‘ 1equuements of law and take addmona] ev1dence on the fea31b1hty of augmented ar oundwate1
- pumpmg downstream from the Na_u ows in o1d6:1 to keep more water in the R1vel below San |

o Clemente Dam

'  2. That the BOB.Id upon 1cmand should 1ec01131del Condmon 4 in hght of the

_ requir ements of law and be mstmcted to delete the phrase "h()normcY existin g commitments

(allocatlons) from COl‘ldlElOl’l 4 upon 1emand |

3. That the Board, upon Iemand should IE:CODSldel Condition 3 in I1ght of the
1'equirements. of applicable law and 1'equu'c real party in mterest, Cal-Am, to engage ina bmdmg
and enforceable conservation pro gr'alﬁ if it continues to div;'ft S.ui.‘face waters from the Carmel

River, and to pump water from its aquifer,

12
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Petitioners Sierra Club, CRSA and Cal-Spa request the following relief with respect to
Decision No. 1632; | '

. 4. That the Board, upon remand, should 1ecor131del Condmon 28 in light of the

' requirements of applicable law and reformulate a minimum flow requirement consistent with the ‘

preservation and enhancement of instream uses, especially fishery resources.

5.  Thatthe Boald upon Iell’lalld shall be ordered to 1mpose as a condition of the
permit, a requiremnent for mandatory 1at10mng or reduction in consumpm'e use when ﬂows :
meeting the standzuds of Fish & Game Code §5937 are not p1 0v1ded |

6.  That this Court should set aside the Bomd‘s deter mm_atloﬁ that there was
uhai:prdpriated water availdbie fdr zippropﬂ_atioﬁ by the Distrid and 1‘emémd for further proceedings
éoﬁsi_stent wi_th fhc settilig aside of tliat de’tcnmnati(-)nl. | i

- 7. . For suchother relief as may be just'_and_appropri'ate, including attorneys' fees.

"'*.Dated:*' F-abfuafjf 6, 1996 o - Respectfully submltted

- ,CALIFORNIA ENVIRONMENTAL LAW PROJ ECT

L

S /i . .
By: . s E ‘/;\_ TR
KellyL Drﬁmm Esq S SRR
_ v / N Iy /
i ) f‘!n’l.- R, S A R / T - . !
By: %', i (*fj}uf R ,/fi..-“-"i’ ‘
. - I P ’
LaurenSH. ,Sllv_el, Esq.- . = #

- Attorneys for Petitioners
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